1 O.A. No. 186 of 2022

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No.186 of 2022 (S.B.)

1) Mr. Anil S/o Balaji Basari;
Aged about 34 years; Occupation- Agriculturist;
R/o- House No.114, Ward No.1, Sawangi,
Tahsil- Saoner, District- Nagpur.

Applicant.
Versus

1) State of Maharashtra through,
Secretary, Department of Home (Rural) Room No.319(Extension),
Third Floor, Mantralaya, Mumbai-32.

2) Divisional Commissioner,
Nagpur Division, Nagpur, Civil Lines,
Nagpur-440001.

3) Sub Divisional Magistrate, Saoner,
Administrative Building, First Floor, Chindwara Road,
Taluka-Saoner; District- Nagpur (441107).

4) Mr. Namdeo S/o Nathuji Zhalke,
aged about Major, Occupation - Unknown,
R/o Sawangi (Heti), Taluka- Saoner, District-Nagpur.

Respondents.

Shri S.B. Tiwari, Advocate for the applicant.
Shri V.A. Kulkarni, learned P.O. for respondent nos.1 to 3.
S/Shri S.R. Bhongade, M.H. Mahashabde, N. Jambhukar Advs. for

respondent no.4.

Coram - Hon’ble Shri Justice M.G. Giratkar,
Vice Chairman.

Dated :- 31/01/2024.
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JUDGMENT

Heard Shri S.B. Tiwari, learned counsel for the applicant,
Shri V.A. Kulkarni, learned P.O. for respondent nos.1 to 3. None for

respondent no.4.

2. None were present for respondent no.4 on 04/01/2024,

11/01/2024, 30/01/2024 and today also.
3. The case of the applicant in short is as under —

The applicant was appointed as a Police Patil of village
Sawangi (Heti) by R-3 in pursuance of order dated 11/04/2017 passed
by this Tribunal in O.A.No.55/2017. Since then, the applicant is
performing his duty as a Police Patil. On 10/03/2019, respondent no.4
had filed a complaint against the applicant before respondent no.3.
The respondent no.4 is having an old hostile relationship with the
applicant. There are counter criminal and civil case filed by them
against each others. The respondent no.3 on the basis of complaint
made by respondent no.4 called report from Police Station Officer,
Saoner, dated 16/12/2020. The respondent no.3 issued show cause
notice on 22/12/2020. The applicant submitted his explanation to the
said show cause notice. The applicant was not provided any copy of
report of Police Station Officer, Saoner. Again respondent no.3 called
report dated 22/05/2021 from Police Station Officer, Saoner. On

31/05/2021 second show cause notice was issued by respondent
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no.3. The applicant had given explanation to the said show cause
notice. Respondent no.3 without any inquiry dismissed the applicant

from the post of Police Patil.

4. The applicant preferred appeal before the Divisional
Commissioner, Nagpur. The Divisional Commissioner, Nagpur as per
order dated 18/08/2021 quashed and set aside the order of
termination issued by respondent no.3. Respondent no.4 filed second
appeal before the Minister of State (Home). The Minister of State
(Home) has passed the order dated 03/02/2022 by which the order
passed by the Divisional Commissioner, Nagpur is quashed and set
aside and termination order passed by the Sub Divisional Magistrate,
Saoner (R/3) is maintained. Hence, the applicant approached to this
Tribunal for the following relief —

“(9) 1. Call for the record and proceedings in respect of the Departmental
Proceedings initiated by the learned Respondent No.3 against the applicant

who is holding the post of Police Patil at village Sawangi, Saoner, Nagpur.

Il. Quash and set aside the order dated 03/02/2022 passed by the learned
Respondent No.1 against the applicant in Appeal No.241/PL-8/2021
(ANNEXURE A-1) AND

Ill. Restore the order dated 18/08/2021 passed by learned Respondent
No.2 in Appeal No.04/2020-21(ANNEXURE A-9) in the interest of Justice.

IV. The application may be allowed with cost on the respondents.

V. Grant any other relief which this Honorable court may found applicant
entitled to in the light of facts and circumstance of the present case in the

interest of justice.
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5. The O.A. is opposed by respondent nos.1 to 3. Respondent no.4
had not filed any reply. It is submitted by the side of respondent nos.1
to 3 that there was complaint against the applicant and looking to the
complaint of misbehaviour, he was given show cause notice and
thereafter he was dismissed from service. Hence, the O.A. is liable to

be dismissed.

6. During the course of submission the learned counsel for
applicant has pointed out the Judgment of M.A.T., Principal Bench,
Mumbai in O.A.No0.78/2023. The learned counsel for applicant has
pointed out Rules 8 and 9 of the Maharashtra Civil Services
(Discipline & Appeal) Rules, 1979 (in short “D & A Rules of 1979").
The learned counsel for applicant has submitted that without holding
any departmental enquiry, without giving any opportunity of hearing to
the applicant, he was dismissed from the service. The order passed
by the Divisional Commissioner, Nagpur is perfectly legal and correct.
The Minister of State (Home) has passed the order without following

the procedure.

7. The learned counsel for applicant has submitted that the
as per the Rule of 9A of the Maharashtra Village Police Patil
(Recruitment, Pay, Allowances and Other Conditions of Service,
Order,1968 (in short “Order of 1968”) “No penalty shall be imposed on

Police Patil under Clause (a) or (f) of Section 9 of the Act, unless the
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procedure prescribed in rule 55 (now Rule 8 & 9 of the “D & A Rules of
1979”) or the Civil Services (Classification, Control and Appeal) is

LA 1]

followed.” “No penalty shall be imposed on a Police Patil under any
other clause of the said Section 9, unless the procedure prescribed in

rule 55A (Rule 8 & 9 of the “D & A Rules of 1979”) is followed.”

8. From the perusal of order passed by Sub Divisional
Magistrate, Saoner (R/3) it is clear that no any opportunity of hearing
was given to the applicant. The dismissal order was passed only on
the basis of report submitted by Police Station Officer, Saoner. As per
the submission of learned counsel for applicant the copy of the report
of Police Station Officer, Saoner was also not supplied to the
applicant. As per the submission of learned counsel for applicant,
there was old rivalry between the applicant and respondent no.4.
Respondent no.4 intentionally harassed the applicant. He has filed
second appeal before the Minister of State (Home). This itself shows
that respondent no.4 is interested to remove the applicant from the
post of Police Patil. Without following the procedure as prescribed
under the Rule 8 & 9 of the ‘D & A Rules of 1979”, the applicant
cannot be removed. Hence, the impugned order is liable to be

quashed and set aside.

9. The learned P.O. Shri V.A. Kulkarni submits that the

statements of withesses were recorded by Police Station Officer,
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Saoner. Those statements show that the behaviour of applicant was
not proper. He was behaving indecently and therefore show cause
notice was issued and he was dismissed by respondent no.3. The
learned P.O. has submitted that the Civil Services Rules are not
applicable to the Police Patil and therefore there was no necessity to
initiate regular departmental enquiry. Hence, the O.A. is liable to be

dismissed.

10. It is clear from the Rule-9A of “Order of 1968” that no
penalty shall be imposed on a Police Patil under Clause (a) or (f), i.e.,
censure / dismissal from service. No any procedure is followed as

prescribed under the rules, i.e., regular departmental enquiry.

11. Rule 9A “Order of 1968” is very clear. It shows that without
holding any departmental enquiry, Police Patil cannot be dismissed
from service. There is no dispute that respondent no.3 has not
conducted any departmental enquiry. Only show cause notice was
issued and after the explanation by the applicant, he was dismissed
from service. No procedure as laid down under Rule-8&9 of ‘D & A

Rules of 1979”, is followed.

12. The order passed by the Divisional Commissioner, Nagpur
appears to be legal and proper. The material part of the order is

reproduced below —
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“2) HERISC TATH ol g TARTHT 21l FANT FerdT R 37 -37deNd ATE ATTUIATHTST
qTelel HUGATT TG A-(2) AR JaT (Feiferor, FT=or 7 3rdier) Fasa=ar @
s, HEY TAET Shelodl HRATGA el HRIATET HUTTd ATdl 3 #7Hg e R
HeX YRIOTAEY ITIHTENT SSITRRT, ATGaX AT &1 ITohdT o Idcladl HERISE ATH
el JfAATA ekew TS Fad & 37 FMAATAIT Fold A3 TGS (B) Grell
Tt AT QMEAT Felt 318 314 fegeT A,

R) e AR dhetedr ifHer@Ea® diendf I=r ¢, 4 3R SIS, deg
foieTen, TEaT AT f&etieh 0/2/030 VS "FAAT ANGT” FEU HeHATIod Hodr
et . 2. TATTH MARTHT G diE Falaed TEIAE AGd SHhedrarad
f&.R9/03/202¢ T YAENTT & ot Q. 3. WIS T I A AW
dala¥d TWUATH AGd dHedarad f&. /ob/Ret¢ T WRIEAIT &aad Jrdremdfer
HeATTT 0T 3Tedrd Gt Ad. 8. AUrerasr Hasuha ddt 99 %. b 49
HACTST HTe&TiAT o7 Hed hedTaidad YA 3iHerdie HeY Fedr oge Ad.

e UGN SSIehn, AraeR, fSiegT AN Alel! feaiieh ¢9/0e/03¢ sl
IR ehololl ISt 1T WRIST T, 31T AT IieiT shelell STar Al T
EIECRIICH

T [TATATTET TR0 WITTHHTUT 37T IR AT Ad 378
-1 TS :-
2. 31Tl e 3rdier 31t HSY (AY) FUATT Ad 3TE.

R. 3UTIHRN ESITUSRY, Ao, STegT AT A el 29/08/03¢ T MG GG
FIUATT AT 3HTe.

e TSR AToT it AT Ter it aiRa axvarg 3a 3mg.”
13. In O.A.N0.78/2023, decided on 25/4/2023 MAT, Principal

Bench, Mumbai has held as under. The Para nos. 6 to 10 are

reproduced below-

“(6) The appointment, duties as well as procedure for imposing penalties to Police
Patil is governed by Maharashtra Police Act, 1967. Section 9 of Maharashtra
Police Act, 1967 provides for the penalties for misconduct committed by Police

Patil which is as under :-
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"9. Any Police-patil or member of a village establishment liable to be called
on or for the performance of Police duties, who shall be careless, or
negligent in the discharge of his duties or guilty of any misconduct shall be

liable to the following penalties, namely:-

(a) censure;

(b) recovery from his remuneration of the whole or part of any
pecuniary loss caused to Government;

(c) fine, not exceeding his remuneration for a month;
(d) suspension, for a period not exceeding one year;

(e) removal from service, which shall not disqualify from future
employment under Government;

(f) dismissal from service which shall ordinarily disqualify from future
employment under Government.

Any of the penalties, mentioned in clauses (a) to (d) may be imposed by any
Executive Magistrate not below the rank of Taluka Magistrate, and the
penalties mentioned in clauses (e) and (f) may be imposed by any Executive
Magistrate not below the rank of Sub-Divisional Magistrate who is competent

to make the appointment of the Police-patil."

7. Whereas Rule 9A of Order of 1968’ provides for procedure to be observed for

imposing penalties which is as under:-
"9A-Procedure to be observed for imposing penalties:

(1) No penalty shall be imposed on a Police Patil under clause (a) or (f) of
Section 9 of the Act, unless the procedure prescribed in rule 55 or the Civil

Services (Classification, Control and Appeal) Rules is followed.

(2) No penalty shall be imposed on a Police Patil under any other clause of
the said Section 9, unless the procedure prescribed in rule 55A of the said

rules is followed.

8. Notably, Order of 1968 has been later amended by Maharashtra Village Police
Patil (Recruitment, Pay, Allowances and other Conditions Services) (Amendment)

Order, 1985 and in Clause 9A of Order of 1968’ following amendments are done :-

“1. This order may be called the Maharashtra Village Police Patil
(Recruitment, Pay, Allowances and other Conditions of Service)
(Amendment) Order, 1985.
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2. In clause 9A of the Maharashtra Village Police Patil (Recruitment, Pay,

Allowances and other Conditions of Service) Order, 1968:

(a) In sub-clause (1), for the words, figures and brackets "rule 55 of the
Civil Services (Classification, Control and Appeal) Rules”, the words,
figures and brackets "rules 8 and 9 of the Maharashtra Civil Services
(Discipline & Appeal) Rules 1979 shall be substituted.

(b) In sub-clause (2), for the words, figures and letter "rule 55A of the
said rules”, the words, figures and brackets "rule 10 of the Maharashtra

Civil Services (Discipline & Appeal) Rules, 1979 shall be substituted.

9. Thus in effect for imposing penalties, the procedure contemplated in Rule 8 and
9 of D & A Rules of 1979’ is required to be observed scrupulously. Rule 8 and 9 of
'D & A Rules of 1979’ provides for issuance of detailed charge-sheet with articles
of charges, appointment of Enquiry Officer and recording of evidence of witnesses
with opportunity of cross examination and to examine defence witnesses efc.
Suffice to say, for imposing penalty, regular DE as contemplated under 'D & A
Rules of 1979’ is mandated.

10. However, in the present case, the SDO instead of conducting DE as
contemplated in law directed Tahasildar to make enquiry and submitted report,
which is not in accordance to law. The SDO was required to adopt and follow the
procedure as mandatory in law in terms of 'Order of 1968. He was required to
issue charge-sheet and them to take further steps in terms of Rules 8 and 9 of D
& A Rules of 1979 in which there is in-built provision for filing written statement,
record of evidence, cross- examination, examination of defence witness, so that
delinquent is given full opportunity to defend him. However, all these provisions
are trampled upon by the SDO. The procedure adopted by him cannot be equated
with the procedure contemplated under Rules 8 and 9 of “D & A Rules of 1979.”

14. It is clear from the above cited Judgment and Rule 9A of
“Order of 1968”, the respondent no.3 should not have dismissed the
applicant without following the procedure of conducting regular

departmental enquiry. The respondent no.3 not given any opportunity
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of hearing to the applicant. Only on the basis of the report of the
Police Station Officer, Saoner, explanation was called. After the
explanation, without any departmental enquiry or giving any
opportunity of hearing to the applicant, dismissed the applicant from
the post of Police Patil. Hence, the impugned order passed by
respondent no.3 is illegal and liable to be quashed and set aside.

Hence, the following order —

(i) The O.A. is allowed.

(i) The impugned order passed by respondent no.3 and order passed
by respondent no.1, dated 3/2/2022 are hereby quashed and set

aside.
(iii) Respondent no.3 is directed to reinstate the applicant.

(iv) No order as to costs.

Dated :- 31/01/2024. (Justice M.G. Giratkar)

Vice Chairman.
*dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of P.A. : D.N. Kadam
Court Name . Court of Hon’ble Vice Chairman.
Judgment signed on : 31/01/2024.



